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RUTAN & TUCKER, LLP

Mark J. Austin (State Bar No. 208880)
maustin@rutan.com

Emily Webb (State Bar No. 302118)
ewebb@rutan.com

611 Anton Boulevard, Suite 1400
Costa Mesa, California 92626-1931
Telephone:  714-641-5100
Facsimile: 714-546-9035

Attorneys for Defendant and Respondent
CITY OF ANAHEIM

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF ORANGE, CENTRAL JUSTICE CENTER

COALITION OF ANAHEIM TAXPAYERS
FOR ECONOMIC RESPONSIBILITY,

Plaintiff and Petitioner, and
CYNTHIA WARD
Plaintiff and Petitioner,

VS.

CITY OF ANAHEIM, ANGELS BASEBALL
L.P., PACIFIC COAST INVESTORS, LLC,
and DOES 1-100,

Defendants and Respondents.

Case No. 30-2013-00695342-CU-WM-CJC

Assigned for All Purposes to:
Hon. James J. Di Cesare
Dept. C16

NOTICE OF RULING ON PLAINTIFF’S
MOTION FOR ATTORNEYS’ FEES AND
REQUEST FOR COSTS

Hearing:

Date: June 23, 2017
Time: 9:30 a.m.
Dept: C16

Date Action Filed: December 26, 2013
Judgment Entered: March 1, 2017
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TO THE HONORABLE COURT, AND TO ALL PARTIES AND THEIR RESPECTIVE
ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that, on June 23, 2017, at 9:30 a.m., in Department C-16 of the
above-entitled court, a hearing was held on Plaintiff Cynthia Ward’s Motion for Attorneys’ Fees, as
well as on Defendant City of Anaheim’s challenge to Plaintiff’s request for court costs under
Government Code section 6259(c), the Honorable James J. Di Cesare, presiding. Mark J. Austin,
Esq., of Rutan & Tucker, LLP, appeared on behalf of Defendant City of Anaheim. Gregory
Diamond, Esq. and Chad Morgan, Esq. appeared on behalf of Plaintiff Cynthia Ward. At the hearing,
the Court DENIED the Motion for Attorneys’ Fees in its entirety, and ruled that Plaintiff Cynthia
Ward is not entitled to recover her costs in this action.

A copy of the Court’s Tentative Ruling denying the Motion is attached hereto as Exhibit A.

At the conclusion of the hearing, it became the ruling of the Court.

Dated: June 23, 2017 RUTAN & TUCKER, LLP
MARK J. AUSTIN
EMILY WEBB

By: /s/ Mark J. Austin

Mark J. Austin
Attorneys for Defendants
CITY OF ANAHEIM
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TENTATIVE RULINGS
DEPT C-16
LAW and MOTION
Judge James J. Di Cesare

THE FOLLOWING ARE THE LAW AND MOTION PROCEDURES / RULINGS FOR ORANGE COUNTY
SUPERIOR COURT (DEPT. C16)

THIS COURT FOLLOWS CRC 3.1308(a) (2) FOR TENTATIVE RULINGS
UNLESS OTHERWISE INDICATED, HEARINGS ARE FRIDAY 9:30 A.M. IN DEPARTMENT C16.
OBTAINING THE TENTATIVE RULING:

TENTATIVE RULINGS MAY BE POSTED ON THE INTERNET AT 9:30 A.M.ON THE DAY OF THE
SCHEDULED MOTION DAY AND OR POSTED OUTSIDE OF THE COURTROOM PRIOR TO THE
HEARING.

ORAL ARGUMENT:

UNLESS OTHERWISE INDICATED, ORAL ARGUMENT IS ON THE FRIDAY HEARING DATE
COMMENCING AT 9:30 A.M. AS INDICATED ABOVE. NO ADDITIONAL PAPERS WILL BE ALLOWED

AT THE TIME OF THE HEARING. IF NO ONE APPEARS FOR ARGUMENT, THE TENTATIVE RULING
WILL BE THE FINAL RULING ON THE MATTER

LAW & MOTION CALENDAR
JUNE 23, 2017

9:00 A.M. C-16

JUDGE JAMES J. DI CESARE

| # | CASE NAME | MATTER

[ 1 COALITION OF ANAHEIM TAXPAYERS | 1.MOTION FOR ATTORNEY FEES
i FOR ECONOMIC RESPONSIBILITY VS.
CITY OF ANAHEIM This case involves a dispute over release of public
2013-00695342 records. This is a motion by plaintiff for prevailing
party attorney fees.

At a public meeting on 09/03/13, the Anaheim City
Council discussed and voted upon two resolutions
pertaining to use and future development of
property surrounding Angels Stadium. The matter
appeared on the agenda as item 14:

“Discussion and action:

http://www.occourts.org/tentativerulings/jdicesarerulings.htm 6/23/2017
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RESOLUTION NO. A
RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF ANAHEIM approving Memoranda of
Understanding relating to (1) an Amended
and Restated Stadium Lease with Angels
Baseball LP and (2) a Ground Lease for the
Stadium District with Pacific Coast Investors
LLC, authorizing the City Manager to execute
said Memoranda of Understanding and
determining said action is exempt from the
California Environmental Quality Act
pursuant to CEQA Guidelines Sections
15060, 15061 and 15301.

RESOLUTION NO. A
RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF ANAHEIM approving the First
Amendment to Amended and Restated Lease
Agreement by and between the City of
Anaheim and Angels Baseball LP, authorizing
the City Manager to execute said agreement
and determining said action is exempt from
the California Environmental Quality Act
pursuant to CEQA Guidelines Sections
15060, 15061 and 15301.”

Two days later, on 09/05/13, constituent and city
resident Cynthia Ward send by email a request to
the City Clerk’s office for copies of public records
relating to that agenda item. Plaintiffs request was
broken down into 5 categories only two of which
are at issue herein.

On 09/30/13, the City provided Ward with the
documents she requested. The City believed it had
fully complied, but some of the categories
(specifically categories ¢ and d) were somewhat
vague. See Hall Decl Para 9.

Plaintiff promised on 12/13/13 to review her
records and provide the City with a list of
documents she believed were still due to be
produced. That list never materialized, leaving the
City to reasonably conclude it had fully complied
with plaintiff's request for documents. See Hall
Decl Para 10

On 12/26/13, plaintiff through a nonprofit social
welfare entity called Coalition of Anaheim
Taxpayers for Economic Responsibility (hereinafter
“CATER") filed suit against the City of Anaheim for
violating the Public Records Act ("PRA") and the
Ralph M. Brown Act ("Brown Act”). The crux of the
case revolved around the City's apparent failure to
be transparent enough about who was involved in
the vetting process behind the three Stadium

http://www.occourts.org/tentativerulings/jdicesarerulings.htm 6/23/2017
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Agreements. Defendant demurred to the PRA

, cause of action based on a lack of standing, noting
| that the records request at issue was actually made
: by nonparty Ward. That issue was later resolved

! by way of First Amended Complaint when CATER

i joined forces with Ward, adding her as a party-
plaintiff on 06/26/14. From there, the case went
through a myriad of pleading and discovery
disputes until finally landing on a trial ready case
between moving party and the City of Anaheim.
Although the parties answered ready on 08/29/16,
the parties ultimately reached an amicable
settlement, which was later reduced to a stipulated
judgment. Pursuant thereto, "Ward shall take
nothing from the City in this case, and the Court
does not award any relief against the City. The City
is not required or ordered by this Court to produce
any public records to Ward.” Judgment Para 3.

Plaintiff moves to be the “prevailing party” entitled
to an award of attorney fees. Pursuant to Govt.
Code §6259(a) and (d):
“Whenever it is made to appear by verified
petition ... that certain public records are
being improperly withheld from a member of
, the public ... the court shall award court
: costs and reasonable attorney fees to the
; plaintiff should the plaintiff prevail in
' litigation.”

The statute does not thereafter define what it
means to actually prevail, but case law does. The
original test was simple: “the plaintiff has prevailed
' within the meaning of the CPRA when he or she
files an action which results in defendant releasing
a copy of a previously withheld document.” See
Pacific Merchant Shipping Association v. Board of
Pilot Commissioners (2015) 242 Cal.App.4™" 1043,
1053. However, with prejudgment settlements and
mixed outcomes, the original simple test had to be
modified to mirror what has come to be known as
the catalyst theory of private attorney general
recovery:

“A plaintiff is considered the prevailing party

if the lawsuit motivated defendants to

provide the primary relief sought, or if the
! litigation substantially contributed to or was
demonstrably influential in setting in motion
the process which eventually achieved the
desired result.” San Diegans for Open
Government v. City of San Diego (2016) 247

Cal.App.4™ 1306, 1321-1322.

The catalyst theory also includes one other element
not yet expressly adopted in CPRA cases, and that

http://www.occourts.org/tentativerulings/jdicesarerulings.htm 6/23/2017
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is the exhaustion element. As stated by our
California Supreme Court in Graham v.
DaimlerChrysler Corp. (2004) 34 Cal.4" 553 (at
577), to prevail the plaintiff must demonstrate
having made a good faith pre-litigation effort to
resolve the dispute.

The prevailment test under §6259 includes the
following essential elements:

1. Defendant was “improperly withholding” a
public record;

2. Plaintiff made a good faith attempt to secure
a copy of the record from the defendant prior
to filing suit;

3. Upon filing suit, plaintiff succeeded in
acquiring a copy of said public record from
defendant (or securing similar compliance
with the CPRA);

4. Defendant would not have released the
record (or complied with the CPRA) absent
judicial intervention.

Good Faith Pre-Litigation Effort to Resolve

According to plaintiff, she made several
unsuccessful attempts to obtain the requested
documents prior to filing suit. See Ward Decl Para
8. To assess this, a careful review of the
underlying facts/events is needed:

» 08/30/13: Ward learns of Agenda Item 14
and requests copy of CS&L Study;

» 09/05/13: Ward sends PRA list to City with 5
categories; Ward seemingly provided CS&L
study(?);

» 09/30/13: City provides its formal response
to Ward’'s PRA;

» 09/30/13: Ward requests withholding log per
§6254;

» 09/30/13: Ward pays for and retrieves
records;

» 12/13/13: Ward offers to make list of
missing documents, and make “one last
attempt” to secure before escalating;

» 12/26/13: CATER files suit based on Ward's
records request, Ward verifies complaint as
“president” of CATER;

» 01/09/14: City provides additional
documents to Ward;

» 01/24/14: City provides consultant contracts
to Ward;

» 01/29/14: City provides CD set of all
documents to Ward;

» 06/03/14: City provides additional
documents to Ward;

» 06/26/14: Ward joins litigation as a
party-plaintiff;

http://www.occourts.org/tentativerulings/jdicesarerulings.htm 6/23/2017
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» 11/12/15: City provides some of the Form
700's;

» 08/17/16: City provides consultant billing
records to Ward.

Curiously, plaintiff's PRA cause of action in the First
Amended Complaint (when plaintiff first entered the
case) fails to disclose the myriad of productions
made after her 09/05/13 request which permits the
false inference that the City never responded at all.
This is a false pleading, for the record clearly
reflects and plaintiff admits various productions
prior to 06/26/14. Moreover, it appears the only
documents still to be produced were billing
statements from outside contractors which were not
the gravamen of the dispute.

Having considered the evidence offered by both
sides, and even giving plaintiff the benefit of the
doubt, it is clear that plaintiff did not make an
adequate effort to resolve what remained of the
PRA dispute prior to joining the litigation. The City
made numerous overtures to plaintiff with
additional documents as soon as plaintiff
clarified/expanded the scope of her inquiry. There
was never a time when the City said to plaintiff “we
are done, go away.” Quite the contrary, it appears
the City was always ready willing and able to dig
further and jump through hoops. In fact, one may
argue that there was some excess by modifying the
PRA request over and over to suit current
curiosities.

There was not a good faith pre-litigation effort to
resolve.

Success and Causation

As noted, by the time plaintiff joined the foray the
only documents still to be produced were billing
records from seven outside contractors. See Hall
Decl 32-33. Ward had already received the
contracts themselves, and according to the City
plaintiff failed to respond to an offer to provide
invoices back in 2014. Plaintiff provides no
response to this.

Looking solely to the billing invoices, it is clear
plaintiff did not succeed in causing production by
filing suit. Instead, the delay and confusion were
caused by plaintiff's ambiguous requests.

Plaintiff's category c was for “all Contracts of any
other Contractors or Consultants being used by the
City for this process other than Mr. Black, IE

http://www.occourts.org/tentativerulings/jdicesarerulings.htm 6/23/2017
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appraisers, outside legal Counsel, etc” [emphasis
added]. The disagreement centers around what
was meant by the phrase “this process.”

According to the City, staff interpreted “this
process” to mean the City manager’s process of
selecting and hiring Charles Black. The City staff
came to this conclusion because in that very same
email plaintiff described the decision to hire Black
as a “procurement process.” Thus, the City focused
its search on records relating to Black and his role
as a negotiator.

According to plaintiff, “this process” referred to the
entirely of Agenda item 14, which included the
hiring of any persons to handle any aspect of the
lease and proposed land use around the stadium.
Plaintiff explains that her use of the phrase “other
than Mr. Black” should have clued the City in that
she wanted intel on everyone else who touched the
project,.

Needless to say, both interpretations are
reasonable. The phrase “this process” would
ordinarily relate to a process described earlier in
the writing, which plaintiff described as the
procurement of Mr. Black. Since category ¢ made
no specific reference to Agenda Item 14, it was
reasonable for the City to give it the narrow
interpretation. On the other hand, one might see
why plaintiff through category ¢ should cover all
records for “other contractors or consultants.”

First, the law generally requires courts to interpret
ambiguities against the author and in favor of the
recipient. See Civil Code §§ 1649, 1654.

Second, it was plaintiff's obligation to “reasonabl[y]
describe an indentifiable record” with clarity. Govt.
Code §6253(b); California First Amendment

Coalition v. Superior Court (1998) 67 Cal.App.4""
159, 165. This is similar to the “reasonable
particularity” standard set forth in the Discovery
Act. Plaintiff contends that this places too high a
burden on the taxpayer, who has no way of
knowing just what documents might exist in the
dark recesses of an agency’s file cabinets. Plaintiff
may miss the point. Although she was not required
to identify documents “down to the last detail,” she
had other means available to her if a more precise
indexing was desired. See State Board of
Equalization v. Superior Court (1992) 10
Cal.App.4™ 1177, 1186-1193 and n.9. She did not
ask for indexing, nor did she provide pre-litigation
clarification to expand the scope of category c or at
least make sure she and the City were on the same

http://www.occourts.org/tentativerulings/jdicesarerulings.htm 6/23/2017
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page. The recipients of the request are not
necessarily mind-readers, and only the requestor
knows what he/she is looking for.

Third, this is plaintiff’s motion and plaintiff has the
burden of proof to establish an improper
withholding by a preponderance of the evidence
and plaintiff has failed to do so.

A similar problem exists with plaintiff's category d,

which sought:
“billing records, invoices, and progress
reports (appropriately redacted of course)
from Charles Black and/or CB Urban
Development, and any and all other
contractors or consultants regarding
negotiations on behalf of the City of
Anaheim with Arte Moreno/Angels Baseball,
PCI LLC. etc. related to item 14 on the
September 3, 2013 Agenda, submitted to
date. (How much have these outside
contracts cost us to date? How many hours
have been put in to get us to the ‘beginning
of negotiations?")” [emphasis added].

What did plaintiff mean by “negotiations?”
According to the City, since Mr. Black was the only
retained outside “negotiator” for the project, only
records relating to him were called for. This is
reasonable. According to Ward however, she used
the term “negotiations” not to describe the
contracted-for services, but to describe everyone
who played any role in what the negotiations
ultimately led to the Stadium Deal. The City,
however, points out that the first time Ward ever
used the phrase “Stadium Deal” was in her
12/10/14 email to the City which was after she
commenced litigation. According to the City, it did
not realize plaintiff wanted all the records for the
entire Stadium Deal when she asked for information
relating to negotiations on behalf of the City. Itis
possible the City interpreted category d a bit
narrowly? After all, the City was required to help
assist and clarify any unclear requests. Govt. Code
§6253.1(a). But again, plaintiff could have been
more precise in her inquiry, as she did so easily in
her post-filing communications.

According to plaintiff, the billing records she
received from the City just prior to trial on
08/17/16 “represent the primary relief she sought
because her ultimate objective was to look at the
City's expenditures.” See Memorandum 10:19-21.
These billing records were for outside consultants
involved in the Stadium Deal: including (1)

http://www.occourts.org/tentativerulings/jdicesarerulings.htm 6/23/2017
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Freeman, (2) Barrett, (3) Waronzoff, (4) Gladstone,
(5) Keyser, (6) Convention, (7) Cordero, and (8)
DLR. The latter was actually retained by the
Angels, not the City. Nonetheless, the City actually
asked plaintiff via email on 01/24/14 if she wanted
invoices for the outside contractors (the City
actually asked plaintiff about the invoices twice).
Plaintiff never specified she wanted the invoices,
and as such they were not produced early in the
case. There were no discovery requests for these
invoices either, and yet the City provided plaintiff a
copy as part of the City’s trial exhibit notebook.

Plaintiff points out that any confusion regarding the
scope of her PRA request was clarified in the Third
Amended Complaint in which she specifically
identified billing records for Keyser and Cordero as
being improperly withheld. This fits with the City's
concern that plaintiff’'s PRA request has been a
moving target. Plaintiff was asked in 2014 if she
wanted invoices and never responded, so to identify
those in the operative pleading is disingenuous.
Plaintiff knows that she never received invoices
from the City, so if invoices were so critical to her
she had an obligation to follow up on those
specifically before joining the lawsuit. She never
did, which belies her assertion that the invoices
were “the primary relief” sought in the action.

Government agencies “are entitled to a
presumption that they have reasonably and in good
faith complied with the obligation to disclose
responsive information.” ACLU v. Superior Court
(2011) 202 Cal.App.4™ 55, 85. Here, the record
reveals that the City of Anaheim responded to
plaintiff's every reasonable request for records, and
did so in a timely and courteous manner. There is
no prohibition against staggered, sequential
disclosures when need be (see Motorola
Communications & Electronics, Inc. v. Department
of General Services (1997) 55 Cal.App.4™ 1340,
1346.)

Plaintiff did not engage in any meaningful pre-
litigation effort to resolve. Plaintiff did not succeed
in compelling production of key documents the City
was improperly withholding. Plaintiff obtained
copies of some documents post-litigation that the
City was always willing to produce but for her
ambiguous and target-moving PRA request. The
moving party is not the prevailing party in this
action.

Motion for attorney fees is Denied.

http://www.occourts.org/tentativerulings/jdicesarerulings.htm 6/23/2017
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PROOF OF SERVICE VIA E-MAIL

COALITION OF ANAHEIM TAXPAYERS FOR ECONOMIC RESPONSIBILITY
v. CITY OF ANAHEIM, et al.
OCSC Case No. 30-2013-00695342

STATE OF CALIFORNIA, COUNTY OF ORANGE

I am employed by the law office of Rutan & Tucker, LLP in the County of Orange, State
of California. I am over the age of 18 and not a party to the within action. My business address is
611 Anton Boulevard, Suite 1400, Costa Mesa, California 92626-1931. My electronic notification
address is vbloom@rutan.com.

On June 23, 2017, I served on the interested parties in said action the within:

NOTICE OF RULING ON PLAINTIFF’S MOTION FOR ATTORNEYS’ FEES AND
REQUEST FOR COSTS

as stated below:

Gregory A. Diamond, Esq. Chad D. Morgan, Esq.
Law Office of Gregory A. Diamond Law Office of Chad D. Morgan
739 S. Walnut Avenue 1101 California Avenue, Suite 100
Brea, CA 92821 Corona, CA 92881
Telephone: (714) 782-4734 Telephone: (951) 667-1927
e-mail: gregdiamond@yahoo.com Fax: (866) 495-9985

e-mail: chad@chadmorgan.com
Attorney for Plaintiff L
Coalition of Anaheim Taxpayers for Economic Attorney for Plaintiff
Responsibility Coalition of Anaheim Taxpayers for

Economic Responsibility

[x] (BY E-MAIL) by transmitting a true copy of the foregoing document(s) to the e-mail
addresses set forth above.

L] (BY FEDEX) by depositing in a box or other facility regularly maintained by FedEx, an
express service carrier, or delivering to a courier or driver authorized by said express
service carrier to receive documents, a true copy of the foregoing document in sealed
envelopes or packages designated by the express service carrier, addressed as shown
above, with fees for overnight delivery provided for or paid.

Executed on June 23, 2017, at Costa Mesa, California.
I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Valerie Bloom s/ Valerie Bloom
(Type or print name) (Signature)
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